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 IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS 

, NALBARI 

 

Case No. GR 402/2017 u/s 143/147/447/323/506 IPC 

 

STATE 

-Vs- 

KRISHNA DAS & OTHERS…………..  Accused 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

 Mrs Pritima Devi   ………for the State. 

Mrs Tribeni Devi. ………for the accused. 

 

Date of prosecution evidence – 27-11-17, 11-12-17, 9-01-18, 27-02-18 

Date of argument – 21-03-2018 

Date of judgment – 29-03-2018  

 

     Judgment 

  

1. Shri. Kanak Das initiated the instant case by filing a written ejahar before the officer 

in-charge, Belsore PS on 21-03-17. Prosecution case in brief is that, on 21.3.17, at 

about 11 am, the accused persons have broken the bamboo fencing of the informant 

and earth filled in their courtyard. It is alleged that while doing so, the informant's 

daughter-in-law restrained the accused persons but the accused persons attacked his 

daughter-in-law. His daughter-in-law out of fear informed the informant about the 

incident and then at about 2 p.m. in the afternoon, the informant interrogated the 

accused persons about the incident and the latter intimidated the informant. It is 

alleged that all the accused persons forcefully entered his courtyard with sharp 
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weapon in their hands and attacked the informant. The accused Krishna Das stabbed 

him with knife as a result of which he got grievous hurt in his left hand. 

2. On receipt of the 'ejahar', police registered the case as Belsor P.S. case No. 67/17 

u/s 143/147/148/447/506/323/324 IPC and investigated the matter. On completion 

of investigation, police filed charge sheet against the accused persons Krishna Das, 

Chano Das, Mira Das, Marami Das and Mando Das u/s 143/447/323/147/506 IPC. 

3. During trial, accused persons were allowed to go on bail. Relevant documents of the 

accused were furnished to them u/s 207 CrPC. Upon perusal of materials on record 

and after hearing both sides, sufficient materials were found against the accused 

persons u/s 143/447/323/147/506 IPC. The particulars of the offences were 

explained to the accused persons to which they pleaded not guilty and claimed to be 

tried. 

4. The prosecution in support of his case examined as many as 7 witnesses. The 

defense side has not examined any witness in support of their defense. 

5. The accused persons Krishna Das, Mando Das and Marami Das were examined u/s 

313 of Cr.P.C. where they have denied all the allegations against them. Statements 

of the accused Chano Das and Mira Das were dispensed with as no incriminating 

materials were found against them.  

 

Points For Determination 

 

Upon hearing and perusal of the record, I have framed the following points for 

determination: 

I. Whether the accused persons are a member of unlawful assembly? 

II. Whether the accused persons have committed criminal trespass? 

III. Whether the accused persons being member of unlawful assembly were guilty of 

rioting? 

IV. Whether the accused persons have voluntarily caused hurt to the victim? 

V. Whether the accused persons have criminally intimidated the victim? 

 

Evidence on Record 

 

6. I have carefully gone through the entire evidence on record and materials placed 

before me.  
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7. Smti. Dharitri Das has examined herself as PW 2 and testified on oath that the 

incident took place about six months ago. She deposed that on the date of 

occurrence, at about 11 am, accused person Krishna Das was earth filling their 

courtyard by breaking the bamboo fencing of the informant and she restrained him 

in doing so. She then went to Chamata to inform her father-in-law about incident 

and at about 2 p.m. when informant came and interrogated the accused person 

Krishna Das about the incident, a heated altercation took place between them. In the 

meantime, Krishna Das attacked PW 1 Dharitri Das with a knife and when the 

informant Kanak Das came for rescue, he got cut in his hand. Later, he went to 

hospital for treatment and registered a police case.  

In her cross examination, she stated that accused person Mando Das resides in the 

same boundary. She denied the suggestion that when Mando Das restrained the 

informant, the informant attacked Mando Das with a 'kasi' and caused hurt to Mando 

Das in her hand.  

8. PW 2 Lakkhi Das has stated in her examination-in-chief that accused persons earth 

filled their courtyard and when Dharitri Das restrained him for doing so the accused 

persons abused her with filthy languages. Dharitri Das then went to Chamata to 

inform her father-in-law and when father-in-law Kanak Das restrained Krishna Das 

the latter attacked Dharitri Das with a knife. She also stated that when Kanak Das 

came for rescue, he got cut in his hand. 

In her cross examination, she stated that her residence is little far away from the 

accused persons' house. She also stated that accused Mando Das and Marami Das 

reside in the same boundary. She denied the suggestion that Kanak Das has caused 

hurt to Mando Das with a 'kachi'. She also stated that on the date of occurrence only 

Mando Das was present in the place of occurrence and Krishna Das came from 

Guwahati to earth filling courtyard. 

9. PW 3 Kanak Das has also stated the same fact as PW 1. He stated that when he 

interrogated Krishna Das about the incident a heated altercation took place nd all the 

accused persons attacked him with sharp weapons. He further stytaed that when he 

restrained the accused person Krishna Das, came with a 'khukuri' and attacked him 

as a result of which, he got hurt in his hand.  

In his cross examination, he stated that he and the accused persons reside in the 

same boundary. He also stated that at about 1.30 p.m. he reached the place of 



Page 4 of 9 
 

occurrence. He denied the suggestion that he has attacked Mando Das and Krishna 

Das with a 'kachi'.  

10.   PW 4 Anjali Das stated the same fact. In her cross examination, she has stated that 

she has heard about the incident from her daughter-in-law. 

11.  PW 5 Dr. Jayanta Talukdar has stated in his evidence that on 21.3.17, he examined 

Kanak Das, who was escorted by Haricharan Roy. After examination, he submitted 

the injury report which is marked as Ext. 2. After examination, he found Minor skin 

abrasions on the left hand of patient Kanak Da. He further stated that injuries were 

of simple type caused by blunt object. In his cross examination, he stated that injury 

might have caused by getting scratch by blunt object. 

12.  PW 6 Sewali Das also stated that Krishna Das attacked Dharitri Das with a 'dao'. 

Kanak Das came for rescue and while doing so, he got cut in his hand. In her cross 

examination, she has stated that her residence is far away from Kanak Das and that 

size of the 'dao' is one hand long. 

13. PW 7 Jitendra Basumatary is the Investigating Officer of the case.  He stated that he 

made GD Entry and went to the place of occurrence. He investigated the case and 

interrogated the witnesses at the place of occurrence. He also prepared sketch map 

which is marked as Ext. 3 and released the accused persons on bail. He filed charge 

sheet, which is marked as Ext. 4, against the accused persons Krishna Das, Mando 

Das, Chano Das, Marami Das, Mira Das u/s 143/447/323/147/506 IPC.  

In his cross examination, he stated that the O/C registered the case. He also stated 

that he reached the place of occurrence at about 11.40 am on the date of 

occurrence and has not found any weapon there. He further stated that as 

mentioned by the informant, he has stated in his charge sheet that he has seized 

'dao' 'kachi' from the place of occurrence. He stated that the informant was present 

at the place of occurrence. He also stated that as deposed by Dharitri Das in her 

evidence, she has not stated before him that accused Krishna Das has earth filled the 

courtyard by breaking the bamboo fencing. He stated that as deposed by Dharitri 

Das in her evidence, she has not stated before him that Krishna Das has attacked 

her with a 'kachi'. He also stated as deposed by PW 2 Lakkhi Das, she has not stated 

before him that Krishna Das has attacked Dharitri Das. He again stated that Dharitri 

Das has also not mentioned before him that while rescuing her, Kanak Das got hurt. 

He also stated that as deposed by Kanak Das, he has not stated before him that all 

the accused persons attacked with knife, 'khukuri' etc.      
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Judicial Determination 

 

14. It is quite clear that an incident did occur on 21.03.2017 but the question that needs 

determination is whether the accused persons are the member of the unlawful 

assembly and are guilty of rioting. PW3 Kanak Das has deposed in his examination in 

chief that all the accused persons attacked him with knife and kukuri. However none 

of the other PWs have corroborated the evidence of PW3. None of the PWs have 

mentioned the names of other accused being involved in the offence. All PWS except 

PW3 have mentioned that the fight took place among accused Krishna Das, Mando 

Das and the informant Kanak Das. PW6 Sewali Das while deposing her evidence she 

mentioned that when PW1 Dharitri das restrained the accused persons from earth 

filling a heated altercation took place between the PW1 Dharitri Das and accused 

persons Krishna Das and Marami Das. On perusal of evidence it is seen that only the 

three accused Mando Das, Krishna Das and Marami das were involved in the alleged 

offence. Moreover the I/O has also confirmed in his evidence that as deposed by 

PW3 in his evidence that all the accused attacked him with sharp weapons is not 

stated by the PW3 before him. It is to be mentioned here that in order to bring home 

the charge under section 143 involvement of five or more persons are required in the 

offence. Considering this I am of the opinion that as there is no single iota of 

evidence to prove that there was involvement of all the accused persons in the 

occurrence hence sec 143 does not apply to this instant case as less than five 

persons were involved in the alleged offence. Situated thus, I am also of the opinion 

that as the accused persons are not a member of unlawful assembly hence sec 147 

does not come into play. 

15. Now the question that needs determination here is whether the accused persons has 

entered into the property of the informant illegally with an intention to commit an 

offence. PW1 in her cross examination has stated that the accused person reside in 

the same courtyard where the informant reside. PW2 and PW3 has also stated that 

both the informant and the accused shares the same courtyard residing in same 

boundary. Moreover the sketch map which is marked as Exhibit-3 also reveals the 

same. Furthermore PW4 and PW6 has stated in their cross examination that the 

accused person resides in the property of informant Kanak Das.  

16. The next question to be determined here is that whether the accused person has 

voluntarily caused hurt to the victim. PW1 Dharitri Das and Pw2 Lakkhi Das has 
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almost stated the same fact that when Kanak Das restrained Krishna Das the latter 

tried to attack Dharitri Das with a knife and that Kanak das came for her rescue and 

in that course Kanak das got hurt in his hand. But Pw3 Kanak das and Pw6 Sewali 

Das’s version is little different. They deposed that accused Krishna das attacked Pw3 

Kanak Das and the latter got hurt in his left hand. Though their version is different 

but the fact of Kanak Das getting hurt is consistent among them. On perusal of 

Exhibit 2 that is the injury report it transpires that the M/O after examination of 

Kanak Das found minor skin abrasion in his left hand. 

17. Now coming to the evidence of PW4 Anjali Das it is seen that she almost stated the 

same thing as PW3 and PW6. But while in her cross examination she stated that she 

has heard about the incident from her daughter in law. Furthermore, Pw2 Lakkhi Das 

whose evidence is consistent with that of the victim PW1, several contradictions 

creep up when evidence of Pw2 Lakkhi Das is juxtaposed with that of the 

investigation officer’s. The Investigation officer has stated that as deposed by PW2 

Lakkhi das in her evidence she has not stated before police that Krishna Das has 

attacked Dharitri Das and when Kanak Das came for her rescue he got hurt in his left 

hand. Moreover PW6 though deposed that accused Krishna Das attacked victim PW3 

Kanak Das, in her cross examination she has stated that the accused attacked with a 

“Da” which was one hand long. However the informant as well as the victim has 

stated that the accused attacked him with a knife.  

18. On perusal of the evidence of the investigation officer it transpires that the 

investigating officer went to the place of occurrence at about 11:40 a.m. on the date 

of occurrence. But on perusal of ejahar and the evidence of the informant it is seen 

that the actual occurrence as alleged in ejahar took place on 21/3/17 at about 2:00 

p.m. The investigating officer further stated that Kanak Das has mentioned before 

him that he reached the place of occurrence at about 2p.m. Hence there is major 

discrepancy found with regard to the time of occurrence. Moreover the Investigating 

officer has admitted that he has not seized any material from the place of occurrence 

but has mentioned about the seizing of materials in charge sheet as per the 

instruction of the informant. He also stated that as deposed by PW1 in her evidence 

that the accused Krishna Das breaking the former’s bamboo fencing has earth filled 

the courtyard was not stated before him. He further stated that as deposed by PW2 

in her evidence that Krishna Das attacked PW1 and when the informant came for 

rescue the latter got hurt in his hand has not been stated before him.  
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19. Now in order to warrant the conviction of the accused u/s 143/147/447323/506 IPC, 

prosecution must be able to show that the accused persons being the member of 

unlawful assembly committed rioting while illegally entering into the informant’s 

boundary to commit a crime and that accused person has intimidated and voluntarily 

caused hurt to the informant. The prosecution must prove the guilt of the accused 

beyond all reasonable doubt. Till then, accused will have to be presumed with 

innocence.     

In my considered opinion, as the accused and the informant both reside in the same 

boundary sharing the same courtyard sec 447 does not apply to the instant case. 

Moreover evidence on record is not enough to prove beyond all reasonable doubt 

that the accused persons have voluntarily caused hurt to the informant.  

Moreover there is no iota of evidence which could prove that the accused persons 

have criminally intimidated the victim. Furthermore as there is no evidence to prove 

that all the accused persons were involved in the offence sec 143 and 147 IPC does 

not come into play 

Situated thus, it seems that prosecution has failed to prove that accused persons 

Mando Das, Krishna Das, Chano Das, Mira Das, Moromi Das, being the member of 

unlawful assembly committed rioting on 21.3.17, at around 2 p.m. and had 

trespassed into the property of the victim and had voluntarily caused hurt or 

criminally intimidated anyone therefore, committed the offence punishable u/s 

143/147/447/323/506 of IPC. 

 

ORDER 

 

Considering the above discussions and the decision made above, accused Mando 

Das, Krishna Das, Chano Das, Mira Das, Moromi Das  are acquitted of the offence 

u/s 143/147/447/323/506 IPC and they are set at liberty forthwith. Their bail bonds 

are extended for a further period of six months.  

 Seized article, if any, be returned to the original owner as per law in due course. 

Given under my sign and seal on this 29th day of March, 201   
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Rubina Yasmin  

JMFC, Nalbari 

 

 

Appendix 

 

Prosecution witness:- 

1. PW-1, Dharitri Das 

2. PW-2, Lakkhi Das 

3. PW-3, Kanak Das 

4. PW-4, Anjali Das 

5. PW-5, Dr. Jayanta Talukdar 

6. PW-6, Sewali Das 

7. PW-7, SI Jeetendra Basumatary 

 

 

Defence witness:- 

Nil 

 

Exhibits:-  

 EX 1 - FIR 

 EX 1(1) - signature of the informant 

 EX 2- Injury Report 

 EX 2 (1) - signature of the M/O 

 EX 3- sketch map 

 EX 3 (1)- signature of I/O 

 EX 4 - Charge sheet 

 EX 4 (1)- signature of I/O 
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Rubina Yasmin  

JMFC, Nalbari 


